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RECENT CASE NOTES
BANKS AND BANKINr--DEPOSITS BEARING INTEREST-TRUST OR DEBT-
The Delta Delta Delta sorority, at Bloomington, Indiana, wishing to erect
a chapter house entered into agreement with the City Trust Company and
others for the purpose of financing the enterprise. The City Trust Com-
pany was to be the depositary for the money used and the agreement stated
that the money should be divided into two funds to be used for purposes
stated. One, a construction fund, was to "be deposited with the Trust
Company in trust on special deposit" and should draw two percent (2%)
per annum. The other fund was designated as a sinking fund to "be held
by the Trust Company in trust on special deposit" and should draw "in-
terest at the rate of three percent (3%) per annum." November 17, 1930,
the City Trust Company was adjudged insolvent and at that time there was
in the two funds in question $8,043.18. There was a petition filed asking
that this amount be declared a preferred claim. Held, by the terms of
akreement there was a special deposit but petitioner was not entitled to a
preferred claim as there was not a sufficient tracing of the funds as re-
quired by law in such cases. Judgment for petitioner reversed.'
The result of this decision is clearly in accord with the settled law in
Indiana as to tracing trust funds2 and the court could have assumed there
was a special deposit and reached the same result but the actual holding
that there was a special deposit of the two funds is open to question. The
effect of the provision to pay interest was held not to change the relation-
ship which the parties expressed an intention to create and such view is
not without authority but there are cases which reject this view and reach
an opposite result.
Deposits in a bank are either general or special. 4 A special or specific
deposit5 is one where the bank merely assumes charge or custody of the
property without authority to use it, the depositor being entitled to receive
back the identical thing deposited in which case the title remains with the
depositor, and, if the subject be money, under the earlier view, the bank
has no right to mingle it with other funds.6 However, the later decisions
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modify this view in accordance with the modern banking needs and allow
a commingling but hold that a change in form does not change its owner-
ship. A general deposit is one in which the bank is given custody of the
money deposited with the intention expressed or implied that the bank is
not required to return the identical money, but only its equivalent; the legal
title to the money in such cases passing to the bank.7 In a general deposit
the relationship between the bank and the depositor is debtor and creditor.8
In the principal case it can hardly be presumed that the depositor in-
tended that the identical money would be returned to it. By complying
with the law of tracing trust funds it might have claimed the deposit, if a
special one, as a fund but this was not attempted. The words used in the
agreement describing the deposit would make it a special one but the agree-
ment is to be read as a whole and the description to the deposit as given by
the parties is not conclusive. 9 The obligation to pay interest upon de-
posited money imports naturally that the money may be used to earn money
from which the interest may be paid.l0 There would be little expediency
in paying interest on money that could not be used. "The parties cannot
give a court of equity cognizance of the obligations which are thus created
by using language that sounds in equity. Why, if that were true, you
could make all promissory notes enforceable in equity by simply putting at
the conclusion a clause that the borrower constituted himself the trustee
of the lender, and agreed that the loan should be regarded as a deposit, and
agreed that it should be considered that there was a trust.""1 Under this
reasoning the consequence of the agreement to pay interest would seem to
make the relationship between the parties that of debtor and creditor.12
There are many cases which hold there is a special deposit when money is
put in the bank to pay a certain debt to become due in the future, but
among these cases there has been none found other than those previously
mentioned which have any reference to the paying of interest.13 J. D. W.
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